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Economic study proves value of IP
The European Commission
has published a study on the
economic impact of IP across
the European Union.
The study, entitled
“Intellectual Property
Rights Intensive Industries:
Contribution to Economic
Performance and Employment
in Europe”, was carried out
jointly by the European Patent
Office (EPO) and OHIM, and
took into account patents,
trademarks, designs, copyrights
and geographical indications. It
followed the methodology used
in a US study published in 2012,
based on data from a similar
period (2008 to 2010).
The key findings of the
study are as follows:
•	Thirty nine percent of the
total economic activity
in the European Union
(€4.7 trillion annually) is
generated by IP rightsintensive industries.
•	Approximately 26% of
all employment in the
European Union (56 million

jobs) is provided directly
by these industries, while
a further 9% of jobs stem
indirectly from IP rightsintensive industries.
•	The average remuneration
in IP rights-intensive
industries is over 40%
higher than in other
industries.
•	IP rights-intensive
industries account for 90%
of external trade.
Focusing on trademarks,
the study reveals that
trademark-intensive
industries (ie, those in
which the average number
of trademarks per 1,000
employees is above the
average for all industries)
were found to be responsible
for the highest shares of both
employment (20.8%) and
gross domestic product (GDP)
(34% contribution to EU GDP).
All in all, 501 industries use
trademarks, of which 277 are
trademark-intensive.

At the study’s launch, OHIM
President António Campinos
said: “This study tackles the
fundamental question of the
extent to which IP rights-related
industries matter to jobs, GDP
and trade in the European Union.
We now have a clear answer. They
do matter, they matter a lot.”
Internal Market and Services
Commissioner Michel Barnier
further stated: “I am convinced
that IP rights play a hugely
important role in stimulating
innovation and creativity…
this study confirms that the
promotion of IP rights is a
matter of growth and jobs. It will
help us to further underpin our
evidence-based policy making.”
EPO President Benoît
Battistelli concluded: “This
report shows that the benefit
of patents and other IP rights
is not just economic theory.
For innovative companies,
intangible assets have become
extremely important.”
For further study highlights,
please see page 10.

Cadbury loses colour purple mark
In Société des Produits Nestlé SA
v Cadbury UK Limited, the Court
of Appeal of England and Wales
has overturned a decision
of the trial judge allowing
the registration of Cadbury’s
trademark for the colour
purple in respect of its milk
chocolate confectionery.
In 2004 Cadbury applied
to register a trademark for the
colour purple (Pantone 2685C)
“applied to the whole visible
surface, or being the predominant
colour applied to the whole
visible surface, of the packaging of
the goods” for various chocolatebased goods in Class 30.
Following an opposition
by Nestlé, the hearing officer
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held that Cadbury was entitled
to register the mark only in
respect of goods for which
there was evidence of acquired
distinctiveness. On appeal, the
trial judge held that Cadbury
was entitled to register the mark
in respect of its milk chocolate
confectionery, but not in
respect of other types of goods.
On further appeal, the
Court of Appeal found that
the hearing officer and the
trial judge had misinterpreted
the verbal description of the
graphic representation of the
mark. The court held that use of
the word ‘predominant’ in the
description “opened the door to
a multitude of different visual
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forms as a result of its implied
reference to other colours”. The
description of Cadbury’s mark
did not constitute “a sign” that
was “graphically represented”
within Article 2 of the EU
Trademarks Directive (2008/95/
EC). As the colour as claimed
was only “predominant”, the
application would not be an
application to register “a sign”,
but to register multiple signs
with different permutations,
which were neither graphically
represented nor described with
any certainty or precision.
According to the court, “to
allow a registration so lacking in
specificity, clarity and precision
of visual appearance would

offend against the principle
of certainty” and would also
“offend against the principle of
fairness by giving a competitive
advantage to Cadbury”.
According to Joel Smith and
Sarah Burke of Herbert Smith
Freehills LLP, protection for
specific colours is still available
following this decision, “but
applications will be scrutinised
hard”. They advise brand
owners to avoid using the word
‘predominant’ in applications
for colours: “precision is vital
in the drafting of trademark
applications and brand owners
should ensure that the graphic
representation of trademarks is
clear and precise”.
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